
Coronavirus

After CMS issues telehealth waiver, know 
what’s changed — and what hasn’t

As telehealth allowances and guidance move with unprec-
edented speed, health care providers need to know what is 
covered by Medicare as cases increase in the COVID-19 battle. 

In a March 17 announcement, CMS said it would lift 
restrictions on providing most telehealth services to patients 
(PBN 3/23/2020). A key takeaway from the CMS guidance 
is that the virtual telehealth visits will be reimbursed at the 
same rate as an in-of!ce visit. For example, if you connect with 
a patient over video-enabled chat and the encounter would 
result in a 99214 claim, you’ll get paid the same amount as you 
would if the visit were face to face in the of!ce. The decision 
was made so bene!ciaries can receive a wider range of services 
from their doctors without having to travel to a health care 
clinic or facility.

“I think relaxing some of the rules for telemedicine visits is 
a good thing,” says Maxine Lewis, CPC, president of Medical 
Coding and Reimbursement in Cincinnati, Ohio. “CMS is also 
reducing or waiving cost-sharing for health care programs.”

CMS is exercising its authority under Section 1135 of the 
Social Security Act to grant "exibilities to the provider com-
munity during the escalating COVID-19 crisis, and by doing 
so granting those in the revenue billing cycle process more 
freedom in recouping reimbursements. 

Here is what will be covered under Medicare:

• Medicare telehealth visits. Starting March 6, 2020, and 
for the duration of the COVID-19 public health emergen-
cy, Medicare will make payments for professional services 
furnished via telehealth to bene!ciaries in all areas of the 
country in all settings.
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• E-visits involving of!ce and hospital consultations. 
Per CMS, “in all areas (not just rural), established 
Medicare patients in their homes may have a brief 
communication service with practitioners via a num-
ber of communication technology modalities, in-
cluding synchronous discussion over a telephone or 
exchange of information through video or image.”

• Virtual check-ins. CMS offered further explana-
tion: “Medicare pays for these ‘virtual check-ins’  
for patients to communicate with their doctors and 
avoid unnecessary trips to the doctor’s of!ce. These 
virtual check-ins are for patients with an established 
(or existing) relationship with a physician or certain 
practitioners where the communication is not relat-
ed to a medical visit within the previous seven days 
and does not lead to a medical visit within the next 
24 hours.” (See related story, p. 3.)

It is important for your practice and of!ce to know 
that these visits are now considered the same as in-
person visits and are paid at the same rate as regular, 
face-to-face visits.

The provider must use an interactive audio and 
video telecommunications system that permits real-
time communication between the provider’s site and 
the patient at home, and its speci!c use must be docu-
mented for the record. 

Coding consultant Margie Vaught, CPC, of 
Chehalis, Wash., cautions providers that the newly 
unrestricted guidelines pertain to Medicare bene!cia-
ries and the providers administering care via Medicare.

“Regarding the waivers, again you have to remember 
that it is just Medicare [and] Medicaid, not all payers,” 
Vaught says. “We know what Medicare has stated they have 
waived for telemedicine, but we don’t know if the private 
payers will be doing the same.” (See story, p. 3, for a look at 
how private payers are approaching telehealth coverage.)

Medicare telehealth amendments

Understand the !ne print behind the tele-
health waivers:

• All services that are currently eligible under the 
Medicare telehealth reimbursement policies are in-
cluded in this waiver.

• Geographically, rural and site limitations are re-
moved. Telehealth services can now be provided re-
gardless of where the enrollee is located. This allows the 

home to be an eligible originating site. However, loca-
tions that are newly eligible will not receive a facility fee.

Here is what will not change:

• The waiver did not expand the list of eligible pro-
viders to administer services and be reimbursed.

• The waiver did not expand what modalities can be used 
to provide telehealth-delivered services in this program, 
restricting the provision of services through live video.

• Out-of-pocket costs and copays still apply, but the 
OIG is providing health care providers "exibility to 
reduce or waive fees.
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On March 18, CMS updated a list of frequently 
asked questions having to do with telehealth, bene!ts 
and resources for Medicaid and the Children’s Health 
Insurance Program (CHIP).

“States have broad ability to cover telehealth through 
Medicaid, and no federal approval is needed for state 
Medicaid programs to reimburse for telehealth services 
in the same manner or at the same rate paid for face-to-
face services, visits, or consultations,” the FAQ stated. 
— Jim Dresbach (jdresbach@decisionhealth.com)  

RESOURCES:

•  Medicare fact sheet: www.cms.gov/newsroom/fact-sheets/medicare-
telemedicine-health-care-provider-fact-sheet

Coronavirus

Billing telehealth under COVID-19 
rules? Use POS 02, document need, 
watch payer shifts

You may be gearing up to offer patients telehealth 
services during the COVID-19 emergency since CMS 
waived the originating site requirements (see story, p. 
1). If so, you may not be familiar with the requirements 
— and some of them have changed in the past few 
weeks. Make sure you code and document these claims 
so that they’ll be accepted, and watch out for private 
payers who haven’t adopted CMS’ waiver.

By and large, you should observe all the docu-
mentation rules that always apply to the codes you’re 
claiming. For Medicare these codes include not only 
the e-visit and remote codes mentioned in the fact sheet 
CMS put out on March 17, but also the 101 Medicare 
telehealth service codes that are also freed up under the 
COVID-19 rules. (For a complete list of covered tele-
health service under Medicare, access the downloadable 
!le at https://pbn.decisionhealth.com/Articles/Detail.
aspx?id=531236). 

Both the regular of!ce E/M codes (99201-99215) 
and the new online E/M codes (99421-99423) are 
cleared for your use as telehealth services by CMS. But 
there’s a big difference in payment: The of!ce E/M 
codes bill between $23.46 and $211.12, while the tele-
health codes bill $15.52 to $50.16, according to national, 
non-facility payment rates.

Heather Macre, an attorney and director of the 
business litigation department at the Fennemore Craig 

law !rm in Phoenix, Ariz., advises that you make your 
code selection based on the same standards as usual – 
that is, you should focus on what’s most appropriate to 
the service rendered and what the provider’s scope of 
practice meets.

“While some codes do pay at higher rates, they 
should only be selected when they are applicable and 
can be proven with the appropriate medical records 
documentation,” Macre says. “This includes informa-
tion on the complexity and the duration of the visit.”

Though they may look similar, the services often 
have very different descriptions, says Tracy E. Weir, 
an attorney and shareholder with Baker Donelson in 
Washington, D.C.

For example, take the difference between an 
“e-visit” — the services covered by 99421-99423 as well 
as the quali!ed non-physician health care professional 
online assessment codes G2061-G2063 — and an of!ce 
E/M visit billed as telehealth. E-visits “are for commu-
nications initiated by an established patient through an 
online patient portal and the time spent by the clinician 
over the course of a seven-day period evaluating and 
addressing the issue raised by the patient,” Weir says.

If you’re doing a regular 99212 through a telehealth 
medium, it’s still a 99212. 

Use POS, not modifier, for Medicare

Macre reminds you that the place of service (POS) 
for telehealth claims is 02 — not your of!ce POS (11) 
or other sites you may be providing services from. 
Modi!ers for telehealth — GT and 95 — are not neces-
sary for Medicare claims. 

Bear in mind, though, that other payers may require 
those modi!ers.

“We are de!nitely seeing private payers continue 
to tell physicians to continue to use GT [or] 95, but not 
across the board,” Macre says. “Physicians who have 
questions should check the private payer-provider updates 
they get or maybe make a call to the private payers. Billing 
companies should also be helpful on this issue.” 

Get the patient’s OK

You should also take care to get patient consent for 
the telehealth encounter, and to put in the notes — espe-
cially since, by and large, that consent will be given 
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verbally, and new patients who have been cleared for 
telehealth have never been in your of!ce to sign anything.

While “the requirements for consent to receive 
telehealth services are largely governed by state law and 
vary from state to state, as well as by payer,” says Weir, 
“in general, patient consents include a description of the 
telehealth mode of service, the expected bene!ts and pos-
sible risks, and the patient’s responsibilities and rights with 
regard to telehealth services.”

You should also note the type of technology used for 
the encounter.

Private payers may differ

What about non-government payers? Eric D. Fader, 
a partner with the Rivkin Radler !rm in New York 
City, !nds that large insurers have — for the most part 
— made accommodations for the emergency, but they 
vary and don’t always match CMS’ standards. 

For example, CMS tells providers that while “ben-
e!ciaries are generally liable for their deductible and 
coinsurance … [OIG] is providing "exibility for health 
care providers to reduce or waive cost-sharing for 
telehealth visits paid by federal health care programs.”

On the other hand, Aetna has waived cost-sharing 
for telehealth services provided by “Teladoc options 
through the Aetna Health app; network providers who 
deliver virtual care, such as live video-conferencing; 
[and] other virtual care apps or services provided as 
part of your plan.” Cigna has waived cost-sharing for 
“COVID-19 testing-related visits with in-network 
providers” speci!cally.

Bear in mind that some state actions will allow for 
more liberal use of telecommunications in that state 
than the feds will — though payment for those services 
is still up to the payers. The Texas Medical Board, for 
example, says that “telemedicine, including the use of 
telephone only, may be used to establish a physician-
patient relationship. This expanded use of telemedicine 

may be used for diagnosis, treatment, ordering of tests 
and prescribing for all conditions. The standard of care 
must be met in all instances.” 

Contrast this with CMS, which only allows claims 
for “synchronous discussion over a telephone” to be 
billed with the virtual check-in codes G2012 (Brief 
communication technology-based service, 5-10 minutes) 
and G2010 (Remote evaluation of recorded video and/
or images submitted by an established patient). Note: 
Some observers believe recent guidance from the HHS 
Of!ce for Civil Rights (OCR) will allow telehealth by 
telephone in other instances. Watch for that story in the 
next issue of Part B News. 

Especially if you’re new to telehealth, be aware that 
regulations for private plans will differ from state to 
state as far as what insurers are required to cover, and 
at what rate, warns Jenny G. Givens, a partner at the 
Gray Reed !rm in Dallas. “In Texas, TDI [the Texas 
Department of Insurance] requires insurers to reim-
burse telehealth encounters at same rate as in-of!ce,” 
she says. But “just because the state issues a regulation 
or guidance doesn’t mean every plan has to follow. In 
Texas, only plans regulated by TDI are covered [by 
their regulation].” Self-funded plans, such as often cover 
employees of large companies, are not.

Buck the system?

What if your payer hasn’t changed its telehealth 
policy and you believe, given the emergency, you should 
still be able to use — and claim payment for — tele-
health services?

Fader thinks it’s worth a try. “The practical thing 
is, if a claim’s denied, you always have the ability to 
appeal. There may be some public policy pressure to 
permit things whether they’re publicized or not.”

Jan Dubauskas, vice president of the online health 
insurance brokerage HealthInsurance.com, suggests 
that you “work directly with your insurance company to 
negotiate coverage.” If that doesn’t work, she suggests 
working with a patient advocacy service, which regularly 
works with insurance companies to negotiate more favor-
able outcomes.

Harry Nelson, partner with Nelson Hardiman in Los 
Angeles, is less optimistic. “On the one hand, payers are 
liberalizing [telehealth] — but on the other side, they’ll be 
getting an avalanche of claims, and there’ll be lots of denials 
in those circumstances.”

CCM, TCM bring payment opportunities
Don’t miss out on new care management revenue opportunities 
in 2020. Learn all about the new add-on code for CCM services 
(G2058) as well as a new subset of principal care management 
(PCM) codes (G2064, G2065) dur-ing the April 15 webinar 2020 
CCM and TCM Coding Update: Seize New Revenue 
Opportunities. Learn more: https://codingbooks.com/
ympda041520. 
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Benchmark of the week

Old telehealth codes hanging in and even growing — though denials 
remain high
In its quest to provide more remote services, CMS has come up with some new online codes in the past year but still pays for sev-
eral older codes specifically geared to teleheath (PBN 1/9/20). These older codes don’t get much use, but their utilization is growing 
— steadily and at a faster rate than their denials.   

Growth of eight telehealth codes between 2014 and 2016 was generally modest (PBN 2/21/18). The only exception was Q3014 (Tele-
health originating site facility fee), which doubled in use during that three-year period and maintained a respectable 9% denial rate. 
But between 2014 and 2018, these eight codes combined nearly tripled in use over the five-year span, increasing from 110,348 to 
321,856 claims. At the same time, the overall denial rate rose from 11% to 15%, lagging behind their utilization growth. 

The only code that lost usage in the five-year span was G0459 (Inpatient telehealth pharmacologic management, including pre-
scription), one of several codes that was no longer billable with prolonged service visits 99354-99355 in 2017. But don’t blame that 
change — the code has been in decline practically since it debuted in 2013. 

Q3014 also saw a big leap in utilization from 73,492 in 2014 to 216,901 in 2018 — a 195% gain — but also saw its denials jump. It 
went from an 8% failure rate in 2014 to 17% in 2018. Q3014 is a nonpaying code for Part B providers, but if the originating site has 
messed it up, that doesn’t bode well for whatever payable code is associated with the treating provider at the other end. — Roy 
Edroso (redroso@decisionhealth.com)

 

Telehealth code growth, 2014-2018, with denial rates

Source: Part B News analysis of Medicare claims data
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Nelson is currently running webinars for health care 
clients who have heretofore seldom or never used telehealth, 
such as providers of addiction treatment, autism treatment 
and behavioral health. “I tell my providers: Expect to have 
problems getting paid,” he says. “There’ll be big pushback 
from the payers from the sheer volume alone.”

Down the road, though, especially after a protracted 
emergency situation, payers may begin to take the hint.

“I’ve been arguing for !ve years that the only way to 
meet some of the needs of our health care system is to 
treat in the lowest possible acuity settings,” Nelson says. 
“We’ve been moving care away from hospitals, to ambula-
tory and of!ce settings, and ultimately toward home. To 
me, telehealth is the ultimate realization of that logic. This 
has been a wake-up call and people are being forced to do 
it.” — Roy Edroso (redroso@decisionhealth.com)  

RESOURCES:

•  CMS fact sheet: www.cms.gov/newsroom/fact-sheets/medicare-
telemedicine-health-care-provider-fact-sheet

•  CMS telehealth FAQ: https://edit.cms.gov/files/document/medi-
care-telehealth-frequently-asked-questions-faqs-31720.pdf

•  OIG policy statement: https://oig.hhs.gov/fraud/docs/alertsandbul-
letins/2020/policy-telehealth-2020.pdf

•  Aetna COVID-19 page: www.aetna.com/individuals-families/mem-
ber-rights-resources/covid19.html

•  Cigna COVID-19 page: www.cigna.com/individuals-families/health-well-
ness/topic-disaster-resource-center/coronavirus-public-resources?

Compliance

Info blocking part of 
interoperability could bite you; note 
exceptions, document

While two recent interoperability !nal rules mostly 
apply to health IT people, the information block-
ing part of the rule from the Of!ce of the National 
Coordinator of Health Information Technology (ONC) 
will directly impact your practice’s requirements when 
patients ask to have their data forwarded or connected 
via an app. Start planning for the switchover now.

The !nal rules issued by CMS and ONC on March 
6, like the proposed rules released in February 2019, 
largely center around the use of health IT technical 
standards, such as Health Level 7 (HL7) Version 4.0.1 
Fast Healthcare Interoperability Resources (FHIR), to 

exchange data, and are primarily of interest to developers, 
vendors and other health IT professionals (PBN 2/14/19).

The rules encourage the development of application 
programming interfaces (APIs) that enable health apps 
to transmit patient data beyond the old portal-and-
paper model used in most provider-patient exchanges. 
CMS says its rule features “steps to provide payers 
and patients opportunities and information to protect 
patient data and make informed decisions about shar-
ing patient health information with third parties.” 

The two rules have long windows — 24 months 
— before all their aspects kick in. Some aspects kick in 
at six months. Note: These windows may be extended in 
the coronavirus emergency.

While the rules mainly affect payers and vendors, 
the information blocking section of the ONC rule has 
a direct application on how practices handle patient 
data. The previous de!nition of “information blocking,” 
which providers have had to attest they were avoiding 
since the early days of the Quality Payment Program 
(QPP), referred to the prevention of legitimate informa-
tion exchange with patients as required by HIPAA, 
either willfully or by neglect (PBN 2/21/18).

Not may, but must

The new ONC rules gives “information blocking” a 
more sweeping de!nition. Melissa Soliz, a lawyer with 
Coppersmith Brockelman PLC in Phoenix, Ariz., says 
that the requirements of the new information block-
ing rule “are in addition to what a provider must do 
for compliance with the HIPAA privacy and security 
rules. Compliance with HIPAA is not the equivalent of 
compliance with the information blocking rule.”

Coronavirus and Pandemic 
Response: Resources and Solutions
As the COVID-19 virus continues to spread, employers need to 
plan how to respond and comply with occupational safety re-
quirements, infection control practices and emergency pre-
paredness to protect their employees and ensure business 
continuity. To help you navigate this turbulent issue, we’ve 
compiled key resources and are standing by to provide consul-
tative guidance. Learn more: https://interactive.decisionhealth.
com/coronavirus-response/newsletter.

Also, we invite you to share your COVID-19 concerns in a brief 
health care provider response survey. Access the survey here: 
www.surveymonkey.com/r/X8C3W9F. 
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The current HIPAA law “has a largely permissive 
framework,” Soliz says. While providers have to give 
patients access to their protected health information 
(PHI) maintained in a designated record set under 
HIPAA, it “does not require a health care provider to 
share health information with a patient’s other treating 
providers and health plan.” 

As a result, many providers tend to lean on their 
rights not to share, in part due to a fear of mishandling 
PHI and having to pay for a big settlement for it under 
investigations by the HHS Of!ce for Civil Rights 
(OCR), according to Soliz. “Providers might decline 
to share health information with others because they 
are fearful that the disclosure is not authorized by 
HIPAA,” she says.

But when the new rules take hold, the information 
blocking part of the ONC rule “turns the permis-
sive disclosure framework established by HIPAA 
on its head,” Soliz says. “Now health care providers 
and certain other actors must share electronic health 
information or face penalties if they are found to have 
impermissibly interfered with the access, exchange or 
use of electronic health information.” And this data 
must go to wherever the patient says they want it sent 
— to a specialist, an insurer, or even a device like an 
Apple Watch.

Soliz quotes from the rule, adding emphasis (note 
the term “actor” applies to providers):

“We do not require the disclosure of [electronic 
health information] in any way that would not already 
be permitted under the HIPAA Privacy Rule (or other 
federal or state law). However, if an actor is permitted 
to provide access, exchange, or use of [electronic health 
information] under the HIPAA Privacy Rule (or any 
other law), then the information blocking provision 
would require that the actor provide that access … 
assuming that no exception is available to the actor.”

The amount of information the provider is required 
to hand over, and penalties for failing to do so, expands 
with time. For six months after the rule is published, 
there will be no penalties for non-compliance. Providers 
will still be held responsible to deliver at the patient’s 
request all United States Core Data for Interoperability 
Standard (USCDI) data — that is, what was previously 
known as the Common Clinical Data Set (CCDS), the 
simple sort of structured data such as patient demo-
graphics, clinical notes, allergies and medication lists 
that usually appear in the patient’s electronic records. 

But after 24 months, you’ll be working under a new 
de!nition of “electronic health information,” or EHI — that 
is, “all of a patient’s health care information,” structured or 
unstructured, says Rob Tennant, director of health informa-
tion technology policy for the Medical Group Management 
Association (MGMA) in Washington, D.C. And that level of 
EHI will then become the minimum requirement.

Note that in the proposed rule, ONC "oated penalties 
for vendors and providers and networks of up to $1 million. 
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“While the exact penalties aren’t in the !nal rule, they’re 
still planning to implement them,” notes Michael Gagnon, 
executive director of Nevada health information exchange 
HealtHIE Nevada. “Maybe we’ll see them in six months.”

Note the exceptions

ONC has listed eight categorical exceptions that 
a practice can claim to excuse failure to deliver the 
data. Most of these — such as the “preventing harm 
exception,” the “privacy exception” and the “security 
exception” — refer to other legal duties with which the 
provider may feel the request con"icts.

The issue, Gagnon says, is that some of the entities, 
such as the developers of APIs and vendors, won’t have 
to be certi!ed HIPAA-compliant as business associates 
are now under HIPAA. “Patients can ask that their data 
‘just go to the app,’ and once a patient releases their data 
to the non-compliant app it is no longer protected under 
HIPAA privacy and security laws,” Gagnon says. 

Since one of the examples of information blocking 
cited in the ONC proposed rule is “a provider incorrectly 
claims that HIPAA or state laws preclude it from sharing 
health information with a physician from a different prac-
tice group,” providers who are worried about the privacy 
and security of their patient’s data might want to claim an 
exception on those grounds, rather than just saying no. 

James A. Cannatti III, a partner with the 
McDermott Will & Emery LLP !rm in Washington 
D.C. and formerly senior counselor for health informa-
tion technology for the Of!ce of the Inspector General 
(OIG), calls attention to ONC’s “content and manner” 
exception. While acknowledging “ONC’s clear prefer-
ence” that providers “respond to requests for access to 
EHI in the manner requested by the requestor,” he says, 
this exception “also acknowledges that in some instances, 
the health care provider may not be technically able to 
respond in the requested manner or the parties might not 
be able to negotiate mutually agreeable terms.” 

In such cases, the provider would follow a series 
of designated steps with the requestor that “progress 
through different alternative manners of ful!lling 
the EHI request”; in the last ditch, if no other accom-
modation is reached, you can provide the data in a 
“machine-readable format.” If that’s not acceptable, 
says Cannatti, you “could seek protection under the 
infeasibility exception, which has different requirements 

that, if met, would allow the health care provider to 
decline to ful!ll the request for EHI entirely.”

Document it

But before you claim any exceptions you should 
know that the feds have a right to ask for proof that 
each instance for which you claim them is legit. In that 
case, you should have a procedure ready for noting that 
proof each time a provider wants to claim one. 

“Each of these exceptions requires a provider to 
either have formal, written policies and procedures 
in place that meet the safe harbor requirements for 
interfering with access, or to establish that the require-
ments are met on a case-by-case basis,” Soliz says. “A 
provider’s existing HIPAA policies are not designed to 
satisfy these requirements. Thus, providers will need 
to draft and implement new policies and procedures if 
they will be interfering with otherwise lawful access to 
electronic health information on the ground of prevent-
ing harm, privacy or security.”

Also, in order to claim an exception based on the 
security of a patient’s data, you’ll have to show that you’re 
already looking out for it. That means you should update 
the security risk analysis that you’re required to perform 
under HIPAA with that in mind. “From a security 
perspective, anything that makes it more dif!cult to access 
information likely improves security, but a security mea-
sure could be information blocking if it is not reasonably 
related to a security threat or vulnerability,” says Daniel 
Gottlieb, also a partner with McDermott Will & Emery. 

Also note: While the rule allows you to charge for 
data transfers, and even to make pro!t on them, it speci-
!es that “rentseeking, opportunistic fees and exclusionary 
practices that interfere with access, exchange or use of 
EHI” may be considered blocking. Despite what your 
state laws might allow, your charges should be adjusted so 
that you can demonstrate your compliance (PBN 9/5/19) 
— Roy Edroso (redroso@decisionhealth)  

RESOURCES:

•  CMS Interoperability rule: www.cms.gov/files/document/cms-

9115-f.pdf

•  ONCD Interoperability: www.healthit.gov/cerus/sites/cerus/

files/2020-03/ONC_Cures_Act_Final_Rule_03092020.pdf


